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Summary of the Royal Ottawa Hospital Health Care Group/Services de Santé Royal Ottawa (“ROHCG”) Project Agreements (the “Project Agreements”) with The Healthcare Infrastructure Company of Canada (ROH) Inc. (“THICC”)

Executive Summary

This summary of the key aspects of the Project Agreements has been written to be intelligible to interested readers, without requiring any specialist legal knowledge.

If there is any ambiguity or conflict between any information in this summary and any of the provisions of the actual Project Agreements, the Project Agreements shall govern. It is not intended that this summary provide any source of reference in or for the construction or interpretation of the Project Agreements in whole or in part and any such reference is hereby expressly disclaimed.

There are critical elements that are imbedded in the Project Agreements relating to such principles as the paramountcy of the Public Hospitals Act, public ownership, public disclosure and transparency and public accountability and control.
The summary covers seven key areas of the Project Agreements, as follows:

1. The Planning and Development Phase – this summarises the contractual provisions regarding land issues, design and construction. 

2. The Project Agreements – future changes and ending of agreements– including variations to the Project Agreements and the reasons for termination, their consequences and any compensation payable.

3. Relief and Delay –This covers issues such as delay to construction caused by an event outside THICC’s control, termination or financial sanction.

4. Provision of Services – this summarises the mechanisms for agreeing on the levels of service required and the monitoring of performance.

5. Insurance – this covers the insurance regime.

6. Employee Transfers – this summarizes the obligations of THICC regarding employees affected by the Project Agreements.

7. Other Matters – this summarises some other key issues such as indemnities and

refinancing.

IMPORTANT ASPECTS OF THE PROJECT AGREEMENTS

1.
ROHCG requires the procurement of a new mental health specialized tertiary  hospital in Ottawa, Ontario and invited tenders from interested private parties for the formation of a long-term relationship whereby the private sector partner, The Healthcare Infrastructure Company of Canada (ROH) Inc. (“THICC”) will design, construct, develop, lease and service this new hospital facility and provide certain non-clinical support services (e.g. building and facilities maintenance, housekeeping, linen and laundry, portering, security and food services) in connection with this new facility.

2. ROHCG owns the land on which the new hospital facility will be constructed and will continue to own the land and hospital facility throughout the term of the Project Agreements.

3. ROHCG will be the exclusive provider of universally accessible healthcare services in accordance with the Canada Health Act and the Public Hospitals Act (Ontario).

4. The new hospital facility will be a public hospital regulated under the Public Hospitals Act (Ontario) and under the supervision of the Ministry of Health and Long-Term Care.

5. As required by the Public Hospitals Act (Ontario), ROHCG’s board of trustees will retain direct control over the governance and administration of ROHCG’s operations, both clinical and nonclinical support operations. THICC has acknowledged ROHCG’s board of trustees’ responsibilities and has agreed to comply with various directions issued to it by ROHCG’s board of trustees.

6. THICC must comply with all laws and policies, orders, directions or rules of any government authority in the performance of its obligations under the Project Agreements.

7. THICC must perform its obligations in a manner that enables ROHCG to comply with all laws and to enable it to discharge its statutory duties and so that the performance of the clinical services is not interfered with.

8. The Project Agreements establish a partnership approach between ROHCG and THICC to providing the facilities and services required for the successful operation of a public hospital.

9. THICC will assume the performance of the existing facility management services, currently performed by Brookfield Lepage Johnson Controls, pursuant to a fully developed transition plan and offer employment to all affected unionized employees.  It will recognize the unions in place and will assume all contractual obligations and commitments under the current collective agreements including maintaining current salaries and benefits.  It must also maintain pension obligations under the Hospitals of Ontario Pension Plan for these employees.  THICC will also offer employment to any non-union staff of Brookfield Lepage Johnson Controls, the current service provider who may be displaced by the transfer of services to THICC  on substantially the same terms and conditions of employment as they had prior to the transfer to THICC.  Clinical materials management and its staff will transition back from Brookfield Lepage Johnson Controls, the current service provider to ROHCG.

SUMMARY OF THE PROJECT AGREEMENTS (the “Project Agreements”)

The  construction, development, financing, management and servicing of the new hospital facility will be governed by a series of project agreements between ROHCG and THICC (the “Project Agreements”) described as the Public Paramountcy Agreement, Ground Lease, the Development and Construction Agreement, the Base Building Lease, the Facility Services Agreement, the Variation Procedure Agreement, the Compensation on Termination Agreement and the Human Resources Agreement together with other related ancillary agreements. 

The objective of this document is to provide a plain English summary of key elements of the Project Agreements. The Project Agreements are not always dealt with as separate sections in this document but are referred to where appropriate. Where Project Agreements are project specific or relate to general administration, they are not covered.

Section 1. Public Paramountcy Agreement

This Public Paramountcy Agreement confirms that the other Project Agreements are to be interpreted and applied pursuant to various principles such as the paramountcy of the Public Hospitals Act, the public ownership of the new hospital facility, the need for public disclosure and transparency of various terms of the Project Agreements and the need for public accountability and control throughout development and construction and continuously after construction.

Section 2. Project Co-ordination Agreement 

 The various Project Agreements have been signed as part of the Project Co-ordination Agreement commercial close.  THICC will be completing , to the extent possible, a number of matters including design and approval applications, before financial close.  There are a number of conditions to be satisfied by THICC and/or ROHCG prior to financial close.

Section 3. The Planning and Development Phase

Before commencement of the non-clinical services, the building must be designed and constructed. This section explains the design and construction aspects of the Development and Construction Agreement.

Responsibility for the land 
1. The Development and Construction Agreement and the Ground Lease provide that ROHCG retains ownership of the site on which the hospital facilities will be situated.

2. It is THICC’s responsibility to obtain planning permission and any other consents necessary for THICC to carry out its obligations under the Development and Construction Agreement and to pay any costs involved. ROHCG must obtain any required approvals from the Ministry of Health and Long Term Care.

3. Pursuant to Ministerial approvals under the Public Hospitals Act (Ontario),

ROHCG will lease the site and the hospital facilities to THICC, who will lease them back to ROHCG. Under this arrangement, during the term of the Project Agreements, ROHCG shall retain possession and control of the site and project facilities subject to rights of access provided to THICC to enable it to fulfil its obligations under the Project Agreements. 

4. All property rights will belong to ROHCG at expiry of the Ground Lease or on termination prior to expiry of the Ground Lease.

Responsibility for design

5. THICC must produce designs to meet ROHCG’s requirements as set out in the “ROHCG Project Definition” which has been incorporated into the Development and Construction Agreement. The risk of failing to translate the requirements of ROHCG into the final design lies with THICC. (Development and Construction Agreement, Section 4.1 and Schedule B).  ROHCG has stringent design requirements that THICC is to follow and ROHCG has developed  a procedure to ensure compliance throughout the design, construction and commissioning phases. 

6. Many aspects of the design are reviewable by ROHCG. Prior to submitting a design to ROHCG for review, THICC must meet with representatives of the relevant clinical service providers who will use the space that is the subject of the design in order to discuss the draft designs. This approval does not pass the risk of design errors to ROHCG but allows it a supervisory role prior to the  commencement of building work. (Development and Construction Agreement, Section 5.3 and Schedule B)

Constructing the buildings

7. THICC must revise each component of the master construction schedule to minimize disruption to the master construction schedule and the likelihood of delay.  Since THICC receives no payment  until the new hospital facility is substantially complete,  THICC is strongly motivated to ensure that the building is completed on time.

8. THICC retains the risk related to completion delays (other than on the occurrence of certain Force Majeure Events) and cost overruns in construction (other than due to variations).

9. There is a specified date (the “long-stop date”) and if construction is not completed by this time, ROHCG can end the agreement.

Completion of Construction and Commissioning

10. Before THICC is paid for any of the non-clinical support services provided under the Project Agreements, the parties must agree that the buildings are ready for use. This is the function of an independent certifier retained by ROHCG and approved by THICC who is required to document compliance with ROHCG’s requirements.

11. The master construction schedule provides for a commissioning program.

12. Prior to completion THICC must notify ROHCG of the date on which completion will occur. The independent certifier will inspect the building and notify the parties of any outstanding matters. When any such matters are completed, the independent certifier will issue a certificate stating that the building is complete. ROHCG can use the building from this date and will begin to pay THICC for it. 

13. ROHCG may undertake commissioning before completion (to install electronic equipment and furnishings). (Development and Construction Agreement section 2.4.3)

14. Upon the completion of the construction and the pre-completion commissioning THICC shall commence to provide the non-clinical support services to ROHCG (described below as base building and facility services).

Section 4. The Project Agreements in the future- changes and ending. 

The term during which THICC will provide services to ROHCG is 20 years and 8 months from the date on which the new hospital facility (other than the youth wing) has been substantially completed.  As a result of this long term, the Project Agreements may need to change or even end earlier and therefore the Project Agreements include variation and termination procedures.

VARIATIONS (Variation Procedure Agreement)
1. ROHCG may want to vary the Project Agreements for a number of reasons. There are four categories of variations contemplated in the Variation Procedure Agreement, namely a base building services variation (to amend the type of services to be provided by THICC regarding the building; eg. maintenance), services variation (to amend the type of facility services to be provided by THICC; eg. food and linen), construction variation (e.g. construction of new wings of the building) and prescribed variation (specific changes).  Where ROHCG requires any of these categories of variations, the variation procedure set out in the Variation Procedure Agreement must be used. 

2. If construction variations are requested, THICC  will use its reasonable commercial efforts to obtain financing.

3.  There are a number of prescribed variations (for additional building floors or for specialized security for example) which THICC must agree to provide at ROHCG’s request, subject to THICC being able to obtain financing for most of such variations.

The variation process

4. Where a variation to the Project Agreements is necessary, ROHCG and THICC must follow a particular procedure to decide if and how, the Project Agreements will change.

5. Firstly, ROHCG issues a variation notice specifying the nature of the variation and in the case of a construction variation, whether the master construction schedule is affected (Variation Procedure Agreement – section 3.3)  THICC must then:

• give a preliminary non-binding estimate of the cost or saving of implementing the variation (the reasonable costs of third parties to estimate the costs or saving shall be borne by ROHCG)

• at ROHCG’s request, respond formally to ROHCG, stating whether it objects or agrees to the proposed variation.

6. THICC can only object to a variation on a limited number of grounds, including:

• health and safety concerns;

• where the variation would result in a breach of law;

• where the variation would cause an existing consent to be revoked;

• the variation would require a new consent which will not be obtainable;

• the variation would have a material and adverse effect on the performance of THICC’s obligations under the Project Agreements;

• the variation would be a departure from good industry practice;

• the variation would fundamentally change the nature of the hospital; and 

• ROHCG does not have the financial capability to pay capital expenditures.

7. If THICC agrees to the variation, it must provide a detailed estimate of the costs and any alteration to the terms of the Project Agreements (including any alteration needed to the payments) to accommodate the change. After these issues have been agreed to by the parties, ROHCG will decide whether to confirm the proposed variation.

The effect of variation on price

8. After a variation, there may be an alteration to THICC’s service charges or payment of a lump sum to THICC. The principles on which these alterations to the price are made are:

• THICC must be placed in a position that is no better or no worse, than that in which it would have been had the change not occurred.

• THICC is obligated to use best pricing methods via tender subcontracts and follow an “open book policy” and pricing shall not exceed THICC’s reasonable, incremental costs plus 5% (based on an all-cash transaction in the case of construction variations) and

• if ROHCG does not accept any pricing proposed, it may use other parties to provide the variations.

TERMINATION OF THE PROJECT AGREEMENTS

1. The Project Agreements set out the circumstances in which they can be terminated (before or after construction is complete) and the compensation, if any, to be paid on termination.  The termination provisions will, upon execution of an agreement (the Lenders Direct Agreement) to be entered into by parties that include ROHCG, THICC and the lenders’ representative, be subject to the provisions of the Lenders Direct Agreement.

Failure to perform by THICC 
2. Termination by ROHCG is a last resort but is available (for example) if THICC:

• abandons the works or fails to complete them before the long-stop date;

• ceases to provide the services and effectively abandons the Project Agreements;

•accumulates a certain number of defined serious incidents of failed or substandard service delivery during a lengthy period and the number and seriousness of the incidents is of a grave magnitude ;

• fails to pay a sum which is due to ROHCG within a specified period of time;

• tries to transfer (“assign”) the Project Agreements without the permission of 
ROHCG;

• changes ownership so that its equity holders transfer a restricted percentage of equity prior to an agreed lock in period;  or

• ceases to carry on business, suffers a bankruptcy event or is unable to pay its debts.

3. Where rectification is possible (for example, where THICC has failed to pay a sum to ROHCG) the Project Agreements allow ROHCG to serve a notice of default on THICC giving it a chance to rectify the event. In certain circumstances (for example, where THICC has ceased to carry on business), ROHCG may immediately terminate the Project Agreements.

4. Where ROHCG serves a notice of default, THICC has a last chance to either remedy the event within a certain number of days, or, within a certain time period, (in the case of certain types of defaults) produce a plan (to which ROHCG must reasonably agree) detailing how it proposes to do so. If THICC fails to remedy, fails to produce the plan on time or fails to comply with it, then ROHCG may terminate.

Removal of Sub-Contractors

5. Termination of the Project Agreements is likely to be a last resort for ROHCG.  Therefore, where the failure is specific to a particular service, the Facility Services Agreement gives ROHCG the right to require that the sub-contractor responsible be replaced. If THICC fails to do so within a stated period of being so notified by ROHCG, then ROHCG may arrange for a third party to carry out the relevant services at THICC’s expense.

Failure to perform by ROHCG 

6. THICC has the right to terminate the Project Agreements only in limited circumstances including if ROHCG fails to pay to THICC a sum of money in excess of an agreed limit within a specified period of time.

7. If such an event occurs THICC may either:

• upon the required notice period elapsing, suspend performance of its  obligations under the Project Agreements, or

• upon the required notice period elapsing, terminate the Project Agreements.

Expiry

8. Finally, the Project Agreements will terminate (expire) automatically at the end of the project’s stated length of 20 years, 8 months after the substantially completion of the new hospital facility other than the youth wing.

The effect of termination 
9. On termination the hospital building reverts to ROHCG. 

Compensation on Termination (Compensation on Termination Agreement)

10.
The Compensation on Termination Agreement details the compensation payable to THICC on termination. The level of compensation varies depending on the reason for the termination.

11. Where the termination is due to a default of ROHCG, then ROHCG will have to pay THICC an amount equal to:

• the senior debt amount being balance of the monies borrowed to fund the project which will now have to be repaid including breakage fees;

• losses which THICC will face due to the early termination, such as redundancy payments;

• losses which the construction contractor and service provider will suffer due to early termination, subject to certain limits;

• an amount equivalent to the return that THICC’s shareholders would have made but for the early termination, subject to certain limits; but 

• minus the value of assets and account balances left in the hands of THICC on termination.

The financial calculations aim to put THICC in a position that is no better no worse than it would have been had the Project Agreements run for their full length.

12. If the reason for termination is default by THICC, then ROHCG pays compensation equal to  the transfer value of the Project Agreements which is, the amount that a third party will pay for the remaining benefit of the Project Agreements. Where the Project Agreements are retendered then the proceeds are paid to THICC. Where retendering is not possible (for example, where there are insufficient bidders), or ROHCG elects not to agree to this, the Estimated Fair Value of the remaining Project Agreements will  instead be assessed based on certain principles and this value, less certain costs that may be discounted back to the termination date in favour of ROHCG, will be paid to THICC. 

13.
In the case of four specific Force Majeure Events which lead to termination, where neither party is at fault, the downside of early termination is shared between the parties. The amount payable to THICC is similar to the amount payable where ROHCG is in default except that less money is payable for losses of the construction contractor and services provider and less money is payable to THICC’s shareholders.

14.
No compensation is paid to THICC where the Project Agreements expire at the end of their full length.

Section 5. Relief and Delay  

1. The Development and Construction Agreement and Base Building Lease place responsibility on THICC to complete the buildings on time and, until the buildings are completed, THICC will not receive payment.  Also, if the new hospital facility is not completed by the date specified in the Development and Construction Agreement (the “long-stop” date), ROHCG may elect to end the Project Agreements. However, some events which delay the new hospital facility construction and which are outside THICC’s control do not lead to termination or financial sanction. These are described as “Force Majeure Events” and are discussed below.

Section 6. Force Majeure Events 

1.
The obligations of the parties under the various Project Agreements may be affected by events, some of which are beyond anyone’s control.  These are called Force Majeure Events.

2. Examples of Force Majeure Events include:

• fire, explosion, lightning, storm, tempest, hurricane, tornado, flood, bursting or overflowing of water tanks, apparatus or pipes, ionizing radiation, earthquake, riot or civil commotion;

• failure by a utility provider or local authority to provide services;

• failure or shortage of power, fuel or transport;

• blockade or embargo;

• the discovery of and appropriate measures taken in respect of fossils, antiquities and human remains;

• official or unofficial strike or other industrial action affecting a significant sector of the construction, building maintenance or facilities services and management industry; 

• war, civil war, civil riots, armed conflict, insurrections, acts of foreign enemies, hostilities and terrorism;

• nuclear or radioactive contamination;

• chemical or biological contamination; or

• pressure waves caused by supersonic devices (this example and the three previous examples are called Compensation Force Majeure Events);

• a breach of ROHCG’s obligations (in particular failing to give THICC proper access to the site) (provided such breach is not caused by THICC’s actions);

•  any failure by any governmental authority to make its decision regarding the granting of any approval;

• any unlawful action on the part of any governmental authority which delays the approval;

• any  construction project, improvement, works or services not forming part of the Project Agreements, by ROHCG or by its contractors;

• a  Relevant Change in Law (being laws targeted at hospitals whose design, construction, financing and operation are procured by contracts such as the Project Agreements as compared to other similar hospitals or targeted at ROHCG’s hospital as against other hospitals or targeted at THICC as against other companies and laws only affecting the operation of health care premises changing the functional program or output specifications);

• any deliberate act or omission of ROHCG which creates undue interference with, or interruption of, THICC’s performance;

• any health-related situation, event, occurrence or multiple occurrences that  constitutes or may constitute a hazard or jeopardizes or may jeopardize health and/or safety; provided that:

3.  Such Force Majeure Events must not arise as a result of any act or negligence on the part of THICC;

4. Such Force Majeure Event must cause THICC to be unable to comply with, or results in a delay in the performance of its obligations or renders commercially unfeasible the performance of its obligations; or

5.
Such Force Majeure Event, directly or indirectly, must cause a delay in achieving the commencement of construction and/or the delivery date. 

6. The party affected by a Force Majeure Event must take all reasonable steps to


reduce the effects and continue to perform its obligations under the Project Agreements.

7. If a Compensation Force Majeure Event is continuing for 6 months, the parties are required to meet to discuss the practicality of continuing with the project and to consider any modifications to the Project Agreements.  Either party has the right to terminate the Project Agreements if the Compensation Force Majeure Event continues and an agreement as to how to proceed cannot be reached within the required time.

Other Consequences of Force Majeure Events

8. If a Force Majeure occurs then during such occurrence:

•THICC is relieved from liability or obligations 

• THICC is allowed an extension of time to meet its construction or other deadlines;

• THICC is relieved from any payment deductions or set offs due to Force Majeure Events;

• ROHCG cannot terminate due to Force Majeure Events except for Compensation Force Majeure Events; and

• ROHCG is responsible for any increased costs for some of the Force Majeure Events (regarding fossils, nuclear/radioactive contamination, chemical/biological contamination, certain ROHCG breaches, construction by ROHCG, Relevant Change in Law, ROHCG interference with THICC performance) and THICC is responsible for any increased costs for other Force Majeure Events.

Section 7. Facility Services Agreement 

Provision of Facility Services

1.
One key component of the Project Agreements is the provision of a range of non clinical support services.  Under the Facility Services Agreement, throughout the term of the Base Building Lease, subject to five (5) year review, THICC must perform specified facility services and base building services.  This section of the summary deals with facility services and the immediately following section deals with base building services;

2.
Non clinical support services include both facility services and maintenance (and, as described in the subsequent section, base building services and maintenance pursuant to the Base Building Lease), housekeeping, linen and laundry, portering, security, specified materials management and food services.  If THICC does not do so or does so in a manner that does not comply with ROHCG’s requirements, ROHCG may make deductions from the monthly service payments that it pays.  Any continual series of failures to perform or continual poor performance by THICC will result in one of three possible remedies;

3.
The remedies described below range from a reduction in the monthly service payments for the service area where there is failure or under performance, to a required transition of a contractor or subcontractor and eventually to actual termination of the Facility Services Agreement.

Scope of Services and Service Level Outputs

4.
The Facility Services Agreement at Schedule 1 describes a range of six  Scope of Service areas (general management, hotel services, operations and maintenance, environmental management, real estate services, project services) and specifically defines Service Level Outputs at each of the Scope of Service areas;

5.
When providing facility services, THICC must take all reasonable care not to disrupt ROHCG operations, including its provision of the clinical services;

6.
THICC must perform the facility services:

•In compliance with all laws and consents;

•In a manner that enables ROHCG to perform, discharge and exercise its statutory duties so as to not interfere with the provision of the clinical services;

•In accordance with ROHCG’s requirements;

•In accordance with all provisions of all of the Project Agreements and subject to the Public Hospitals Act;

•In accordance with THICC’s plans that have been approved by ROHCG; and

•So as to not to create a performance tier incident as that is described in and defined at the Facility Services Agreement.

7.
THICC has arranged for the delivery of guarantees with respect to the facility services from THICC’s parent companies, guaranteeing the scope of service areas and service level output requirements.

Facility Management Service Plan and other Planning, Scheduling and Reporting Requirements (Articles 4 and 9 and Schedule 18)

8.
The Facility Services Agreement requires THICC to prepare and implement a series of plans and schedules relating to the delivery of all non clinical support services including facility services.  The Facility Services Agreement also recognizes that these plans are not fixed for the duration of the Facility Services Agreement and provide for an annual and quarterly schedule or revision of plans, schedules and reports that is subject to a review procedure and the dispute resolution process;

9.
Specific reporting requirements are imposed upon THICC and failure to meet the reporting requirements is a service failure.  A detailed schedule of reporting requirements and deadlines is provided for all reports required by Schedule 18;

Governance, Remedies and Service Incentives

10.
A single individual will be the contract manager for THICC and will be responsible for reporting on a regular basis the performance of THICC.  ROHCG will also appoint a contract manager who will monitor all activities of THICC in respect of all the Project Agreements;

11.
An additional level of management has been created for dealing with all issues before they proceed to dispute resolution.  This new level is comprised of an executive committee and a finance and operations committee which includes senior managers of both ROHCG and THICC;

12.
If THICC fails to meet the service level output or fails to entirely provide facility services or any of a range of specified events of default occur then a defined set of remedies described at Schedule 19 and Section 13 can be applied to THICC by ROHCG.  The escalating remedies move on a step by step basis from Tier III to Tier II and onto to Tier I as described in the Facility Services Agreement;

13.
Eventually unresolved failures to meet service level outputs or failures to provide facility services will result in reductions in the monthly service payments, required transition of a contractor or subcontractor of THICC and ultimately, for the most serious of the matters, termination of the Facility Services Agreement;

14.
THICC must determine and report to ROHCG the cause of all failures and cooperate with ROHCG in remedying the failure and determining how to ensure that the applicable minimum service levels can be maintained in the future without further failures;

15.
Article 5 of the Facility Services Agreement provides for incentives to THICC to reduce costs and suggest methodologies by which further cost savings can be achieved in providing facility services at the ROHCG campus;

16.
The regime at Article 5 provides for a sharing of the costs savings with THICC over a five (5) year basis when such costs savings and service reduction proposals have been reviewed and accepted by ROHCG.

Adjustment to Scope

17.
The Facility Services Agreement provides a methodology by which ROHCG can obtain additional services and directs the methodology by which those additional services are provided and priced by THICC;

18.
In any event, but subject to certain other provisions of the Facility Services Agreement and to the Variation Procedure Agreement, ROHCG has the right to contract third parties to perform additional services and can also bring in third parties to remedy defaults and performance tier incidents by THICC.  All costs of remedies are to be passed on to THICC;

Personnel

19.
Amongst the regular plans discussed above is a transition plan which will be prepared prior to the opening of the new facility.  On transition THICC will become the employer of all employees currently employed by the current services provider providing facility services and base building to ROHCG;

20.
The Facility Services Agreement provides for a review of training and qualifications of those staff being taken over by THICC and a methodology by which they can be upgraded in their skills to be fully trained and certified for the new facility;

21.
THICC will exercise general and overall control over its employees ensuring that they are qualified and meet the standards of ROHCG with respect to competency, technical and professional skills and criminality;

22.
THICC will ensure that all of its employees, contractors and subcontractors comply with all of ROHCG’s rules and regulations and all relevant laws and regulations;

23.
Criminal record checks must be performed on all of THICC’s employees involved in the provision of facility and base building services.

Ownership of Intellectual Property, Data and Statistics

24.
The Facility Services Agreement provides for a regime of dividing the ownership of intellectual property, data and statistics between THICC and ROHCG and, in most cases, the sharing of data and intellectual property where it has been developed by both or is based on ROHCG requirements;

25.
In any event, all statistical and hospital related building and facility services information shall be accessible by ROHCG and shall be the property of ROHCG.

Security 

26.
THICC provides security services and procedures in accordance with directions from ROHCG and the Scope of Services and service level outputs described in Schedule 1.  ROHCG can engage additional security services at any time based upon a written cost estimate approach for providing additional security procedures or services.  The Variation Procedure Agreement also provides for emergency security services.

Five (5) Year Reviews

27.
The Facility Services Agreement  and all of the monthly payment requirements there under are subject to review, amendment and possibly required transition every five (5) years in accordance with process described in Schedule 20;

28.
The five (5) year review process starts one (1) year ahead of the fifth anniversary of the Facility Services Agreement ’s commencement and every five (5) years thereafter;

29.
A required transition is one possible outcome of the repricing negotiation that takes place every five (5) years.  The repricing negotiation described at Schedule 20 requires THICC to submit a new pricing submission that takes into account all of the finance and operations committee’s priorities and requirements for the next five (5) year process. Service quality, services quantity and facility services funding availability are also to be considered;

30.
The new pricing submission by THICC must accurately estimate costs and cannot be used to absorb the risk associated with misestimating for the previous five (5) year pricing period;

31.
The new pricing submission will include a business case for any changes that are proposed to service levels and/or the pricing structure from the previous five (5) years;

32.
The new pricing submission must include sufficient open market, arms length, similar service or similar purchasing entity pricing comparators so as to allow the finance and operations committee and the executive committee to determine the competitiveness of the submission;

33.
If the five (5) year review process is not resolved at the finance and operations committee and executive committee level it can escalate to dispute resolution and arbitration.

Miscellaneous Matters (Facility Services Agreement)

34.
the Public Hospitals Act is paramount to all facilities services activities carried out by THICC and they must remain in full compliance of the Public Hospitals Act and any requirements of the Ministry of Health and Long Term for Ontario;

35. Work Place Health and Safety requirements are imposed upon THICC;

36.
A library of significant background documents relating to the operations of ROHCG has been provided and forms the basis for all plans, schedules and reports and for changes to any of the plans and scheduling;

37.
Specific non clinical services have been retained by ROHCG and are detailed in a Schedule;

38.
ROHCG policies and procedures form a guideline for all of the activities of THICC and THICC’s personnel;

39.
THICC must meet the functional program for ROHCG and must provide facility services to meet all of the business hours of operation requirements of ROHCG outlined in Schedule 17.

Section 8. Base Building Services (“Base Building Lease”)

(Building Systems Management and Maintenance, Grounds Keeping and Snow Removal, Waste Management and Recycling, Energy Management, Facility Assessments and Plans)

Scope of Base Building Services and Service Level Outputs

1.
Schedule B to the Base Building Lease provides for a series of base building services to be provided by THICC;

2.
The scope of base building services includes base building services, environmental management (environmental policy and emergency planning), and general management (management and administration, reporting requirements, business controls, quality management, financial management, information management, communication management, human resources, training and development, and health and safety);

3.
The monitoring and reporting regime, including all plans and schedules, is in accordance with the reporting regime found in Schedule 18 of the Facility Services Agreement;

4.
The base building services include all basic building maintenance and ongoing building environmental controls relating to heating, ventilation and air conditioning;

5.
The penalty, remedy and services structure with respect to the provision of base building services mirrors that described in the Facility Services Agreement; 

6.
The base building services are tied to ongoing maintenance requirements and the life cycle capital reserve account and process;

7.
THICC must provide details of all performance failures to ROHCG with respect to base building services and facility services and ROHCG can inspect and audit the adequacy and quality of base building services contract performance.

Section 9. Insurance 

1. The Project Agreements, will, at financial close, set out specific insurance coverage that THICC and ROHCG must obtain and the length of time for which each must maintain them. The Project Agreements will also set out a “risk management” procedure under which the parties appoint representatives to manage and report on the risks inherent in the scheme.

2. The insurance will be with an insurer acceptable to ROHCG. When such policies are to be renewed or revised, ROHCG (acting reasonably) must consent to this. THICC must also supply ROHCG with evidence that the appropriate insurances have been maintained.

3. To protect ROHCG against any cancellation of a policy without its knowledge, the insurance policy will be required to include a clause that it remain valid for a certain period after notice of the impending cancellation is sent to ROHCG. This means that ROHCG can exercise its rights to procure insurance itself. 

4.
Appendix E sets out the insurance terms and the process by which ROHCG and THICC will complete the implementation  of the insurance regime prior to financial close.

Section 10 – Employee Transfers

1. THICC will employ the unionized employees of Brookfield Lepage Johnson Controls (the current service provider) whose employment will be displaced as a result of the Project Agreements. THICC will be the successor employer to and stand in the place of the current employer, Brookfield Lepage Johnson Controls, for the purposes of the collective agreements with the relevant union(s) and will enter into an agreement with the union(s) to that effect. 

2. THICC is required to recognize the accrued service of unionized employees of Brookfield Lepage Johnson Controls, transferred to its employ for the purposes of determining seniority, any other entitlements or benefits under the terms of the collective agreement or under any statute.

3. THICC will apply to be a participating member of the Hospitals of Ontario Pension Plan (HOOPP). THICC is required to maintain pension benefits for all employees of Brookfield Lepage Johnson Controls, who are transferred to its employ.

4. THICC will also offer employment to any non-union staff of the current service provider, Brookfield Lepage Johnson Controls, who may be displaced by the transfer of services to THICC on substantially the same terms and conditions of employment as they had prior to the transfer to THICC.

5. For both unionized and non-unionized employees, THICC has agreed to ensure that pension and benefit plans are in place to provide pensions and extended health and medical benefits for employees of Brookfield Lepage Johnson Controls, transferred to it and to recognize the service of each transferred employee.

Section 11 - Other Matters 

Confidentiality and Information Management 
1. There are comprehensive confidentiality obligations imposed on THICC in the Project Agreements in relation to all information relating to the operations of ROHCG and the clinical services, and specifically cover all information relating to patients with which THICC may come into contact. Under the Project Agreements two standards are imposed on THICC. Typical confidentiality obligations are imposed on THICC in relation to general information obtained by THICC in the carrying out of its operations. THICC is required to keep such information confidential but is permitted to disclose it to a limited class of parties under limited circumstances. A second standard of confidentiality is created with respect to information relating to patients and the clinical services. THICC is not permitted to disclose this information without the prior approval of ROHCG.

2. THICC is required to implement safeguards to protect against the destruction, loss or unauthorized disclosure of any ROHCG confidential information.

3. ROHCG is also subject to confidentiality obligations in relation to THICC’s confidential information. Notwithstanding these obligations the parties have agreed that ROHCG must be allowed to disclose any information regarding the operation of the hospital to the Ministry of Health and Long-Term Care.

4. THICC is obligated to provide ROHCG access to any information, documents or records for any purpose in connection with the Project Agreements, the hospital operations or to enable ROHCG to comply with law. THICC is required to provide any notices from an authority or any complaints received from patients, ROHCG staff or any other person in relation to the non-clinical support services.

5. THICC is required to retain and maintain a prescribed list of records in accordance with Schedule 23 of the Facility Services Agreement. The documents relate to the operation of the non-clinical support services, the design and construction of the facilities, the condition and maintenance of the assets which are the responsibility of THICC, procedures carried under the Project Agreements (including variation, market testing and dispute resolution) and certain financial information relating to THICC. 
Dispute Resolution Procedure and Arbitration Procedures (Appendices B and C) 

6. 
Most of the Project Agreements contain Appendix B (Dispute Resolution Procedure) and Appendix C (Arbitration Procedures) which govern the resolution of disputes.  Appendix B establishes principles by which the parties shall abide to reach an agreement regarding a dispute. The dispute will be referred for resolution by the relevant managers or personnel designated under the Project Agreements. If not resolved by the managers or personnel, the Chief Executive Officers of THICC and ROHCG shall seek to resolve the dispute and if that fails a Charter Board along with a facilitator, if any, shall then seek to resolve  outstanding disputes.  If such resolution does not occur, then the parties may seek arbitration or may agree to settle by mediation and if not resolved, the parties shall resolve the dispute by arbitration.

Indemnities and liabilities (Appendix D)

7.
Actions by THICC may lead to a loss by ROHCG (and vice versa) which are not specifically covered by the Project Agreements.  Since losses are covered by Appendix D, which is attached to most of the Project Agreements and sets out the indemnities given by THICC in favour of ROHCG and vice versa.  Examples of the indemnity given by THICC in favour of ROHCG include direct losses suffered due to actions by THICC (unless such loss is caused by ROHCG actions or unless such loss is a result of environmental contamination existing before financial close other than that disclosed by ROHCG in an environmental report prior to commercial close or unless such loss is a result of environmental contamination by third party owners or occupiers of adjacent real property) resulting in death, illness or personal injury or physical loss or damage.  ROHCG has given similar indemnities in favour of THICC for ROHCG actions.

Funding of Lifecycle Items regarding the new hospital facility by the Capital Reserve 
8. 
This Project recognizes that over time, various capital parts of the new hospital facility will need to be restored or replaced, such as for example, the roof, boilers and windows.  Each month ROHCG will set aside a pre-determined amount of money called Capital Reserve Contribution to be placed into a separate segregated account in ROHCG’s name called the Life Cycle Capital Reserve Account.  The sole purpose of the account is to pay for certain capital costs regarding the new hospital facility.  If the account does not contain sufficient funds to pay for capital costs, THICC will pay such deficiency.  Life cycle audits will be conducted to measure the technical condition of lifecycle items and to measure the financial condition of the account.  The lifecycle plan has a horizon that continually looks toward the next 30 years and THICC’s estimate of the funds required to be paid into the Life Cycle Capital Reserve Account is based on a 30 year period horizon.  Thus, if ROHCG pays the projected amounts into the account over the 30 year period, there will be sufficient funds to pay lifecycle costs over that period, assuming that the cost of capital items coincides with inflation.  Risk of inflation over 2% lies with ROHCG.

Refinancing

9. The cost of borrowing funds to construct the facilities is a major expense. Due to changing market conditions or an improved credit rating of the project due to its success, the credit terms which THICC can obtain may improve through the life of the Project Agreements ( a “Refinancing”).

10. The Project Agreements state that ROHCG shall receive a 50% share of any net refinancing gains.

Summary of Agreements v.03 july 23 2004 clean.doc
2

Summary of Agreements v.03 july 23 2004 clean.doc

